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M E M O R A N D U M
TO:

____________________ Ltd.  

FROM:

Naschitz, Brandes, Amir & Co., Advocates
SUBJECT:
Certain Duties and Rights of Directors and Shareholders of a Private Israeli Company 
DATE:

October 10, 2021
--------------------------------------------------------------------------------------------------------------------------
Below is a high level overview of certain duties and rights of directors and shareholders of a private Israeli company (excluding debentures companies) pursuant to the Israeli Companies Law, 1999 (the “Companies Law”). Please note that this Memorandum does not address all of the duties and rights of directors and shareholders, such as with respect to dividend distribution or if the company is in the “vicinity of insolvency”. Further, this Memorandum does not purport to constitute an opinion on issues which may arise in practice, nor rights or duties that are imposed by the company’s articles of association (“AOA”). Accordingly, we recommend that in any given specific instance, you would seek separate specific legal advice and we would be pleased to assist with the same, should the need arise. 

1. General.
The Companies Law generally defines the Company’s organs as:

· the General Meeting, comprised of the shareholders of the company (“General Meeting”).
· the Board of directors (“Board”), and noting that the Companies Law defines the term “Director” as “… a member of the company’s board of directors” or anyone acting as such. 
· the General Manager (“CEO”).
2. The Board of Directors 
2.1. Powers of the Board 

The Companies Law provides that the duties of the Board are to outline the company’s policies and overview the performance of the CEO, which duties include among others:

· setting the company’s business plan, and set the principals for financing such plan;

· reviewing the company’s financial position and determining the level of credit that the company may obtain;

· setting the company’s organizational charter and remuneration policy;

· determining whether to issue debt securities;

· preparing and approving the company’s annual financial statements (following the recommendation of the audit committee;

· reporting annually the company’s affairs and financial results to the shareholders;

· appointing and removing the company’s CEO;

· approving transactions for which board approval is required pursuant to the Companies Law or the AOA; and
· issuing shares and securities convertible into shares up to the authorized share capital set forth in the company’s articles of association.
In addition, any power of the company which was not assigned to another organ, may be exercised by the Board. It should be noted that certain restrictions apply on the delegation of the Board’s powers to its committees, and that the Companies Law recognized a director’s right to appoint an alternate director. 
2.2. Duties of the Board  
A director’s duties consist of a fiduciary duty and a duty of care. 
2.2.1. The Duty of Care and the Business Judgment Rule.
The duty of care requires a director to act with a level of care that a reasonable director in the same position would employ under the same circumstances.  This includes, among others, the duty to use reasonable means to obtain information regarding the advisability of a given action submitted for his/her approval or performed by virtue of his/her position, and all other relevant information material to these actions.
Israeli case law generally applies the “business judgment rule” (“BJR”) to judicially review the actions of members of the Board against their duty of care, subject to the following qualifications: 

(i) the decision was taken without conflict of interest. 

(ii) the decision was taken with (subjective) good faith, i.e. the decision maker did not act intentionally to harm the company or with disregard as to the company’s interests.
(iii) the decision was taken on a fully “informed” basis, i.e. it was taken following review of  all the relevant information and having weighed the appropriate considerations. This includes, among others, a comparison with a “reasonable” director; and general indications, such as the scope of information reviewed, the amount of time dedicated for the decision, the quality of discussion revolving the decision, the number and diversity of alternatives reviewed and the involvement of professionals in the process.

The effect of the application of the BJR would be that the courts hold the conduct of a member of the Board as taken in accordance with good practices and shall not examine the nature of the decision itself. In effect, such member would enjoy a presumption of compliance with his/her duty of care, which a potential plaintiff must then contradict in order to transfer the burden of proof to the member of the Board.

2.2.2. The Fiduciary Duty. 

This duty requires a director to act in good faith and for the benefit of the company, and prohibits any competition with the company or the exploitation of any business opportunity of the company in order to receive a personal advantage for himself or herself or for others. The fiduciary duty also requires a director to reveal to the company any information or documents relating to the company’s affairs that the director has received due to his/her position as a director. Additionally, non-disclosure of the director’s personal interest in a transaction of the company (existing or potential) is considered a breach of the fiduciary duty. 

A company may approve any of the acts mentioned above provided that all of the following conditions apply: 

· the director acted in good faith and neither the act nor the approval of the act prejudices the good of the company; and

· the director disclosed the essence of his/her personal interest in the act, including any substantial fact or document, a reasonable time before the date for discussion of the approval.  

A director is required to exercise independent discretion in fulfilling his/her duties and may not be party to a voting agreement with respect to his/her vote as a director.  A violation of these requirements is deemed a breach of the director’s fiduciary duty.  

2.3. Processes
2.3.1. Convening a Meeting of the Board 

· The Board must convene for meetings according to the needs of the Company, at least once a year, or more often if mandated by the AOA.  
· The chairman of the Board may convene the Board at any time. 
· The Board must meet at the demand of each of the following:
· Two Directors or, in a company in which the Board consist of to five members, one Director; or 

· One Director, if a provision to that effect is included in the AOA, or if  a Director becomes aware of a matter of the company in which an apparent violation of a law or harm to proper business procedures has been discovered. 


The Board may be convened to meet without notice, by the consent of all of the Directors, unless prohibited by the AOA.
2.3.2. Holding of meeting by telecommunication. The Board may hold meetings using any means of telecommunication such that all Directors participating in the meeting can hear each other simultaneously, unless otherwise provided in the AOA. 
2.3.3. Quorum. The quorum required for commencing a meeting of the Board is a majority of the Directors, unless otherwise provided in the AOA. 

2.3.4. Passing of resolutions without convening meeting. The Board may adopt resolutions without actually convening, provided that all of the Directors entitled to participate in the meeting and vote on the matter brought up for resolution, have agreed thereto, unless prohibited by the AOA. 
2.4. Interested Party Transactions. The following transactions shall require approval by the company’s shareholders, in addition to approval by the Board (in addition to the requirement that the transaction is made to the benefit of the company):

· A transaction of a company with an officer, and a transaction of a company with a third party in which an officer has a personal interest in, unless the transaction is not an extraordinary transaction (as defined in the Companies Law). An officer includes, among others, members of the Board, the CEO and executives reporting directly to the CEO. 
· A transaction of a company with an officer who is not a member of the Board, concerning his/her engagement terms.

· A transaction of a company with a member of the Board concerning his/her engagement by the company, as a member of the Board or otherwise.

According to the Companies Law, a member of the Board who has a personal interest in approving a transaction, may not be present at the Board meeting nor participate in the voting process on such transaction. If a majority of the directors have a personal interest in a transaction, the transaction shall be also subject to the approval of the General Meeting.   
3. The Shareholders 

3.1. Powers of the Shareholders. The following decisions, among others, shall be approved in a General Meeting:  
· amendments to the AOA;

· appointment of the company’s auditors;

· authorization of transactions that require the approval of the General Meeting, including without limitation interested party transactions (see section 2.4);

· increase and decrease of the company’s authorized share capital;

· merger; and
· insolvency or liquidation of the company. 

In addition, the General Meeting shall appoint the Company’s directors, unless otherwise determined in the AOA.

3.2. Rights of the Shareholders. The rights of a shareholder, in addition to its rights pursuant to the AOA, are the following rights, among others:
3.2.1. Information. A shareholder may request protocols of the General Meetings; shareholder and material shareholders registers; AOA and financial statements; and any document related to a transaction or any other action that requires the approval or is related to the decision making process of the General Meeting, any other document that the company is required to submit, pursuant to applicable law, to the Israeli Registrar of Companies or to the Securities Authority.


However, the company may refuse such a request if in its discretion the request was not in good faith or the requested documents contain a trade secret or a patent, or that such disclosure of the documents shall harm the company’s interests. 
3.2.2. Voting. Any Shareholder may participate and vote in a General Meeting, subject to the provisions set in the AOA concerning voting rights. Shareholders may formulate voting agreements between themselves, subject to the Shareholder duties as detailed in section ‎3.3 below.
3.3. Duties of the Shareholders. Each Shareholder shall act in good faith towards the company and other Shareholders, and abstain from abusing its power in the company, including but not limited to, its voting in the General Meeting, discriminating other Shareholders and in the following matters:

· Changes to AOA;
· Increase of the Company’s authorized share capital;
· Merger; and
· Approval of acts and transactions requiring the approval of the General Meeting pursuant to the provisions related to interested party transactions, as set forth in section ‎2.4 above.

We would be pleased to assist should you have any further questions or require further details.

This Memorandum is furnished solely to its intended recipient and is not to be relied on or otherwise referred to by any other party, and is updated as of the date first written above.
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